In its Chagos Advisory Opinion, the International Court of Justice (ICJ) ruled that the UK's detachment of the Chagos Archipelago from the colony of Mauritius on the eve of independence constituted a violation of customary international law (CIL). This article analyses the Court's approach to establishing the emergence and content of the right to self-determination in this frustrated case of decolonization. It goes on to examine the argument that selfdetermination's peremptory character has decisive consequences in this specific context -a contention which found favour with several judges in their Separate Opinions. The article explores the extent to which the claims and counterclaims, made during the advisory proceedings, turned on countervailing readings of not only the key sources of custom but also of the principle of intertemporal law. The final sections consider the significance of the Chagos Opinion for the Chagossians, both in relation to the Archipelago's resettlement and for their outstanding appeal in the UK courts (where the European Convention on Human Rights performs a pivotal role).
Introduction
In its Chagos Advisory Opinion, 1 the International Court of Justice (ICJ) found that the detachment of the Chagos Archipelago from Mauritius before it acceded to independence constituted a violation of customary international law (CIL). In arriving at this conclusion, the Court offered a thorough re-evaluation of the status and content of right to self-determination and its relationship with the norms governing territoriality in the context of decolonization. In particular, it established how, and when, selfdetermination became a CIL rule as well as confirming the manner in which this entitlement could be exercised. Further, in their Separate Opinions, several judges * Senior Lecturer in Law, Queen Mary University of London. Barrister, 5 Essex Court Chambers, London. This article evolved out of presentations delivered at events on the Chagos Advisory Opinion organized by the Lauterpacht Centre for International Law; the British Institute of International and Comparative Law; the Stockholm Centre for International law and Justice; and the University of Queensland. I would like to thank the participants for their comments and suggestions. Special thanks to Thomas Burri, Craig Forrest, Robert McCorquodale, Anna Riddell-Roberts, Jamie Trinidad, and Pål Wrange. 1 Legal Consequences of the Separation of the Chagos Archipelago from Mauritius in 1965 (Advisory Opinion) 25 February 2019 <https://www.icj-cij.org/en/case/169/advisory-opinions> accessed 10 November 2019 endorsed the claim -advanced by a number of the participants in the advisory proceedings -that self-determination had become a peremptory norm of international law in the critical period. This article assesses the resonance of these arguments and findings for the jurisprudence of self-determination and for the related norms which evolved to protect the territorial integrity of colonial units and newly independent States. It, therefore, concentrates on substantive aspects concerning the emergence and content of the CIL relating to self-determination, rather than the procedural issues raised by the case. 2 In a companion article, Robert McCorquodale Jennifer Robinson and Nicola Peart examine the significance of the Chagos Opinion for instances of decolonization which threatened to disrupt the territorial integrity of established colonial units and the role that consent plays in such cases. The present contribution also assesses the Opinion's resonance for the Chagossians as it is not entirely clear how the rights and interests of this deracinated community will be protected in the event of the Archipelago's resettlement. The article then turns to consider the way in which the Opinion can be harnessed for Chagossians' current appeal in the UK courts via the European Convention on Human Rights.
Background
It was feared that the UK's planned colonial withdrawal from the Indian Ocean would create a regional power vacuum, which might be filled by the Soviet Union. 3 Consequently, a 1964 UK/US survey of the Indian Ocean revealed that Diego Garcia, the principal island in the remote Chagos Archipelago, would make an ideal site for a US military base. This inhabited Archipelago was a distant dependency of the British Non-Self-Governing Territory (NSGT) of Mauritius. 4 In 1965, the UK government entered into the 'Lancaster House Agreement' with the Mauritian Council of Ministers to detach the Chagos Islands from Mauritius before it acceded to independence. 5 The historical record shows the UK government applied considerable pressure to procure such 'consent' and that this transaction was intimately connected with the decision to grant Mauritius its independence. 6 The British Indian Ocean Territory (BIOT) was created in 1965 and the Chagos Islands were separated from Mauritius accordingly. 7 It was set aside for defence purposes and, in 1966, the UK and US concluded a treaty regarding the use of Diego Garcia. 8 Between 1968 and 1973, the Archipelago's permanent inhabitants -the Chagossians -were forcibly removed from the entire Archipelago and/or prohibited from returning pursuant to the construction and operation of the planned US military facility. 9 sponsored by the Group of African States. It was adopted by the General Assembly, without amendment. 16 In essence, the Request asked the following two questions:
was the decolonization of Mauritius completed when it gained independence in 1968, after the excision of the Chagos Archipelago? If not, what were the legal consequences flowing from the UK's continued administration of the Archipelago? In order to answer the Request, the Court would need to decide how, and when, the right to self-determination crystallized as a matter of CIL. If such a norm had emerged before 1965, the UK would under an obligation to maintain Mauritius' territorial integrity, pending the exercise of this right. However, if the right to self-determination acquired customary status after Mauritius had acceded to independence, the UK would have had the authority to partition the Mauritian colonial unit in 1965 (or 1968, at the latest) as a matter of international law.
The Right to Self-determination and Customary International Law

Self-determination and the UN Charter
Article 1(2) of the UN Charter proclaimed the principle of self-determination and the equality of peoples to be one of the purposes of the United Nations. Further, Article 73 recognised the 'sacred trust' imposed on administering States to ensure that the interests and well-being of the permanent inhabitants of NSGTs were of paramount concern. It also declared that it was incumbent on these States to develop the institutions of such Territories so as to bring about the progressive realization of selfgovernment. 17 However, the exact relationship between Articles 1(2) and 73 was not entirely clear at this point and the extent to which these provisions demonstrated the existence of a legal right to self-determination remained uncertain during the UN's early years. 18 16 GA Res 71/292, 22 June 2017. 17 To this end, Art 73(e) required all administering States to report to the UN Secretary General on the conditions prevailing in their NSGTs. The General Assembly was quick to assume the responsibility for monitoring developments in these Territories: see Allen, (n 3), 139-156. 18 However, the Court had no difficulty in finding the strong connections between these provisions and the subsequent the emergence of the right to self-determination. See Opinion, (n 1) [147].
The Significance of the Colonial Declaration
Mauritius' core argument was that the right to self-determination had achieved CIL status with the adoption of General Assembly resolution 1514 (XV)(1960) -the 'Declaration on the Granting of Independence to Colonial Countries and Peoples '. 19 This Declaration asserted, inter alia, that: alien subjugation, exploitation and domination constitutes a denial of fundamental human rights (paragraph 1); all peoples have the right to self-determination (paragraph 2); no fetters can be placed on the exercise of that right in relation to the achievement of independence (paragraph 5); and the disruption of the territory integrity of a 'country' is incompatible with the UN Charter (paragraph 6). Mauritius carefully traced the way in which this entitlement had evolved, throughout the 1950s, via the General Assembly's work concerning decolonization, 20 and its involvement in the drafting of the International Covenants on Human Rights. 21 Moreover, it drew attention to the fact that General Assembly had applied the Colonial Declaration to the Mauritian context via resolution 2066(XX) (1965) , which was adopted a few weeks after the Archipelago's excision from Mauritius. In sharp contrast, the UK argued that the right of self-determination had not crystallized as a CIL norm by the critical date. Specifically, it denied that resolution 1514 generated any binding legal obligations as far as Mauritius' decolonization was concerned. 22 Both the UK and the US contended that the right of self-determination only acquired CIL status with the adoption of General Assembly resolution resolutions may contribute to CIL's development by providing evidence of opinio juris in certain circumstances. 26 Concomitant State practice would also be needed for a new CIL norm to emerge, however. During the period in question, the requisite standard was that such practice had to be extensive and virtually uniform. 27 However, although, prima facie, the Colonial Declaration's provisions had a mandatory character, where was the necessary State practice in support of a customary right to self-determination? In this context, it could be argued that discrete instances of decolonization involved the exercise of the right to self-determination by peoples, rather than States, notwithstanding the fact that these events proved the existence of a corresponding duty to facilitate the exercise this entitlement on the part of administering States. It is clear that this technical obstacle could be overcome by the claim that State activity in connection with the adoption of General Assembly resolutions may qualify as State practice, in appropriate cases. 28 However, this approach does not address the issue of the correct threshold for establishing when the right to self-determination crystallized as CIL norm. Was the new position expressed in resolution 1514, which was passed by 89 votes with none against and 9 abstentions (largely the colonial powers) -or did this only happen with the passing of resolution 2625, which was adopted by consensus in 1970?
Self-determination and the Principle of Inter-Temporal Law
The claims and counterclaims made during the advisory proceedings would appear to turn on different readings of the principle of inter-temporal law. The principle is often associated with disputes about title to territory, but it underpins international legality and the rule of law more generally. Its first element holds that actions must be judged by reference to the law in force at the time they were carried out while the second developments as far as their (unfulfilled) international obligations are concerned. 29 As noted above, the UK claimed that the detachment of the Chagos Islands from the Mauritius did not breach contemporaneous international law. The US also maintained this position arguing that, if the Court chose to answer the Request, the normative standing of the right to self-determination would have to be assessed by recourse to international law as it stood in 1965-1968 rather than by reference to doctrinal developments occurring in the intervening period. 30 Mauritius argued that, in any event, the UK's actions breached the applicable law of the time and, to this end, it claimed the idea that colonial 'territories were simply given away out of a sense of reached in 1970 with the adoption of resolution 2625, it would follow that the right only acquired its binding quality just when that process was coming to an end. 35 A number of participants argued that self-determination had achieved the status of jus cogens by 1965. 36 Cyprus, however, contended that the temporal dimension of the case was largely irrelevant since the UK's failure to complete Mauritius' decolonization meant that its outstanding obligation was subject to normative developments which had occurred in the ensuing years. 37 In this respect, Cyprus showed that the second element of the principle of inter-temporal law had profound implications for the advisory proceedings because even pre-existing treaty norms would be overtaken by emergence of new jus cogens. 38 This observation is particularly acute in the context of the Chagos Archipelago given the 1966 UK/US Agreement concerning the use of Diego Garcia for defence purposes.
In any event, the act of interpretation alone would have a significant impact on the way in which the key sources were understood during the advisory proceedings.
The UK and US's insistence that the Court should approach the case as though it was conducting the proceedings in 1968 assumes that even if the pivotal General Assembly resolutions had been adopted by then, any interpretation of international law would have to be consistent with the way in which the material international legal doctrines were understood by judges and international lawyers practising at that time. 39 There is no way of knowing for sure that the ICJ would have answered the first question posed in the Request in the negative, if the case had been heard back in 1968. We only have to look at its 1966 decision in the South-West Africa Case to be reminded that such an outcome would not have been a foregone conclusion. 40 There is no way back to that time -a time when certain voices were heard and others were not -but we cannot lose sight of the fact that those involved in the advisory proceedings in 2018 would, inevitably, be interpreting the relevant rules and principles of international law in the light of progressive developments, which have occurred over the last fifty years.
In relation to the Assembly's second question -what are the consequences of detachment for the UK's ongoing administration of the Chagos Islands? -Mauritius argued that the UK's excision of the Chagos Islands from the Mauritius amounts to a continuing breach of international law and it bears responsibility for its internationally wrongful acts. 41 Consequently, it claimed that the right result would be for the Archipelago to be returned immediately (or at least within six months). 42 Nonetheless, Mauritius was careful not to set out the full ramifications of this question. It would follow that, if the UK's responsibility was triggered in 1965, when the BIOT was founded, the extent of the UK's wrongdoing would be considerable, and, in contentious proceedings, it would certainly give rise to a hefty claim for reparations. However, Mauritius held back on this potential claim, perhaps to avoid the possibility that the dispute might be characterized as a bilateral one otherwise. 43
Uti Possidetis Juris and Title to Territory
One of the main difficulties for Mauritius flowed from its claim that the advisory proceedings were about enabling the General Assembly to satisfy its mandate to bring about the end of decolonization in a specific context. As a result, Mauritius had to avoid any arguments that would create the impression that this was really a bilateral dispute about territorial sovereignty. Consequently, it chose to argue that the case had nothing to do with title to territory. 44 It is notable that Mauritius invoked the principle of uti possidetis juris in pleadings in the Chagos MPA Case. 45 However, in its Written Statement in the advisory proceedings, it argued that colonial units were protected by the right of self-determination via an associated entitlement to territorial integrity. 46 And, by the time of the oral proceedings, it had further clarified its position and was arguing that a right to territorial integrity was a corollary of the right to selfdetermination. 47 Mauritius' claim that the issue of self-determination could be separated from the question of title to territory is hard to understand, at least at first glance. At one level, the exercise of the right to external self-determination always has territorial consequences. However, Mauritius' way around this difficulty was to argue that any apparent bilateral dispute concerning territorial sovereignty was located in a broader frame of reference -decolonization -a process in which the General Assembly has performed a leading role. 48 It reasoned that once the process of decolonization has been completed, by the return of the Chagos Islands, no dispute would remain outstanding. 49 As far as the principle of uti possidetis juris is concerned, in the Frontier Dispute This standpoint led the UK to argue that it was only the exact moment of independence that mattered for the purpose of decolonization and, consequently, a colonial power was entitled to alter the territorial parameters of the colonial unit at any time prior to the achievement of independence. 51 The UK's argument overlooked one of the main justifications for adopting this principle in relation to Africa's decolonization -the perceived need to maintain international stability and to obviate 'fratricidal struggles' during the process of decolonization by discouraging irredentist claims. 52 Accordingly, it could not be construed as a momentary phenomenon. Moreover, in the light of its core purpose, the principle could not be used to support the idea that administering powers would be competent to dismember their colonial territories on the eve of 47 independence, particularly where such a step would involve the creation of a new colony.
The Chagos Advisory Opinion
In its Advisory Opinion, the ICJ ruled that the adoption of resolution 1514 was: 'a defining moment in the consolidation of State practice on decolonization', and, thus, in the evolution of the customary right to self-determination. 53 The Court saw the Declaration as the catalyst for the acceleration of the process of decolonization in the years immediately following its adoption. As far as the opinio juris requirement was concerned, the ICJ was convinced that, both in terms of its content and the circumstances of its adoption, resolution 1514 had 'a declaratory character with regard to self-determination as a customary norm', which was reflected in its key provisions. 54 The Court also arrived at the conclusion that the subject of the right to selfdetermination -the 'people' concerned -was to be defined by reference to a NSGT as a whole and the customary right to territorial integrity was the corollary of the wider entitlement to self-determination, by virtue of paragraph 6 of the Colonial Declaration. 55 Invoking the formulation it had articulated in the Western Sahara Case, the Court observed that, after 1960, the partitioning of such a Territory would violate the right to self-determination, 'unless it is based on the freely expressed and genuine will of the people of the territory concerned'. 56 Further, it observed that a high level of scrutiny was required for the purpose of assessing whether consent had actually been given. 57 Applying this test to the circumstances surrounding the negotiation of the 1965 'Agreement', the ICJ found that, under the 1964 Mauritian constitution, the elected Mauritian representatives did not possess the authority to agree to the Archipelago's detachment. 58 In effect, the Court held that consent could only have been obtained through a referendum held before the decision was made. It, therefore, reached the conclusion that Mauritius' decolonization had not been lawfully completed in 1968. 59 53 Chagos Opinion (n 1), [150] . 54 In response to the Request's second question, the Court decided that the UK's continuing administration of the Chagos Islands constituted an international wrongful act for which it bears responsibility. 60 The jurisprudence of self-determination reasserted itself at this point as the ICJ reaffirmed its view that self-determination manifests an erga omnes character. 61 To this end, it chose to invoke resolution 2625, which declared that all States are under a duty to co-operate with the UN regarding the realization of the right to self-determination. 62 However, the Opinion stopped short of holding that self-determination has attained the status of jus cogens. Beyond calling on the UK to withdraw from the Archipelago as rapidly as possible, the ICJ left the modalities for the completion of Mauritius' decolonization to the General Assembly. 63 The Court relied virtually exclusively on CIL in its Advisory Opinion. However, given the numerous submissions in the advisory proceedings about selfdetermination's peremptory character, how could this apparent status (and the consequences thereof) be ignored? A well-rehearsed argument in this regard is that self-determination does not have the normative clarity required for peremptory status, when compared with norms such as, say, torture or genocide. 64 However, it could be retorted that a prohibition on the dismemberment of a colonial territory on the eve of the exercise of the right to self-determination without the genuine consent of the people concerned has a high degree of specificity and, thus, it should be capable of qualifying as jus cogens.
A number of judges addressed the issue of jus cogens in their Separate
Opinions. Perhaps the most incisive analysis in this respect was undertaken by Judge
Robinson who set out a scheme by which norms could be shown to have acquired peremptory status. 65 grounded in the obligation to respect the inherent dignity and worth of the human condition; and he alluded to the widely held belief that the recognition of the right to self-determination is a precursor for the existence of all human rights. 66 He went on to identify the evidence in support of his view that self-determination had attained peremptory status by the critical date. 67 For Judge Robinson, the upshot of this analysis was that the 1966 UK/US treaty concerning Diego Garcia violated the terms of Article 53 of the Vienna Convention on the Law of Treaties (VCLT) and, therefore, it must be considered to be null and void. 68 Moreover, he observed that such a conclusion should trigger a duty of non-recognition on all States, as far as the illegal situation in the Chagos Archipelago is concerned. 69 Perhaps the Court's reticence on this issue is understandable as the CIL route was one that was at least plausible to all those participating in the proceedings and it was sufficient for the purpose of responding to the Assembly's Request. However, this approach meant that the continued operation of the US military base on Diego Garcia was not held to violate international law. 70 Surprisingly, during the proceedings, Mauritius gave an undertaking to support the continued operation of the US once the Archipelago was returned. 71 It is not clear how such an undertaking is consistent with its claim that self-determination manifests a peremptory character, especially when taking into account Cyprus' argument on this point. It may be that Mauritius' decision was dictated by pragmatism but as the Chagos debacle was driven by real-politick considerations right from the start, it would be hard to justify this strategy on that basis.
Moreover, such a course of action begs the question, how could this small Archipelago be resettled in any meaningful sense with a US military base sprawled across its largest island? 72
Self-determination and the Chagossians
The Special Position of the Chagossians in the Advisory Proceedings
The special position of the Chagossians, as far as the advisory proceedings were concerned, is obvious. Mauritius positioned the Chagossians at the heart of its case. 'The withdrawal of the unlawful administration, the recognition of the territorial integrity of Mauritius as including the Chagos Archipelago and the exercise of sovereignty over the totality of its territory by Mauritius, will allow the return to the Chagos Archipelago, and the resettlement there of all individual Chagossians wishing to do so, in accordance with the laws of Mauritius'. 77 The UK observed that Mauritius had addressed the issue of resettlement only in relation to its own nationals and it pointed out that significant Chagossian communities are located in the Seychelles and the UK. 78 Specifically, they took the view that the ICJ should have stopped with its finding that Mauritius' decolonization had not been lawfully completed rather than ruling on the final status of the Chagos Islands. Judge Gaja did not share the Court's view that the principle of territorial integrity requires the whole colonial territory to be attributed to a single independent State. 85 He observed that while the Assembly may wish to reaffirm the view it took back in the 1960s -that the Chagos Islands would become part of Mauritius -he noted that the Assembly possessed a measure of discretion regarding the shape that decolonization took in concrete cases, 86 and so it should have been left to the Assembly to revisit this issue taking into consideration the freely expressed will of the Chagossians, and their descendants, today. 87 different arrangements for the decolonization of individual sub-units, irrespective of the fact that this approach may give effect to decisions reached by minority populations. 88 Judge Abraham noted that the Chagossians were not consulted by the UK during the process of detachment; nevertheless, he considered that their views would have been significant at that point regarding the fate of the Chagos Archipelago. 89 There is considerable anthropological evidence to suggest that the Chagossians possess a societal/cultural identity that separates them from the wider Mauritian people. 90 In this context, it may be significant that, in Re Secession of Quebec, the Canadian Supreme Court observed that the notion of a 'people' is not necessarily co-terminus with the entire population of a given State. 91 Indeed, in that case, the Court observed that a 'people' may include only a portion of the population of an existing State in relation to the exercise of the right to self-determination. 92 Against this background, it is worth noting that Article 3 of the UN Declaration on the Rights of Indigenous Peoples declares that Indigenous peoples possess the right to self-determination. 93 The Chagossians have embraced their status as an Indigenous people and, as a result, their entitlement to an array of Indigenous-specific rights should be recognized in relation to the resettlement of the Chagos Archipelago. 94 However, the extent to which the Mauritian government will be receptive to any such claim-rights, which arise as a matter of CIL, 95 remains to be seen.
The significance of the Chagos Advisory Opinion for the Chagossians' ongoing litigation in the UK courts has been raised in the context of the outstanding appeal in
R (on the Application of Hoareau and Bancoult) v Secretary of State for Foreign and
Commonwealth Affairs. 96 These joined cases sought to challenge to the decision, taken in 2016, not to allow the Chagos Islands to be resettled and/or to provide public funding for this purpose. Although the Divisional Court dismissed them, the Court of Appeal subsequently granted to leave to appeal against its decision. 97 One of the grounds on which permission to appeal was granted addressed the ramifications of the Chagos Advisory Opinion for the European Convention on Human Rights' (ECHR) application to the BIOT/Chagos Archipelago. 98 The key issue here is whether the approach followed by the Strasbourg Court, in its 2012 decision in Chagos Islanders v UK can be re-evaluated as far as the applicability of Article 56 of the ECHR to the BIOT/Chagos Archipelago is concerned. 99 Article 1 of the ECHR provides that: 'The High Contracting Parties shall secure to everyone within their jurisdiction the rights and freedoms defined in Section I of this Convention'. According to the jurisprudence of the European Court of Human Rights on the issue of jurisdiction, the Convention will be engaged if a Contracting State is exercising governmental authority in a particular setting and either: (i) its agents have authority and control over an affected individual; 100 or (ii) it exercises effective control over the area in question. 101 However, developments concerning the jurisdictional scope of Article 1 seem to have had no discernible impact on the interpretation of the colonial application clause contained in Article 56 (formerly Article 63). Specifically, Article 56(1) allows a Contracting State to extend the Convention to one or more of its Overseas Territories Indeed, the operation of Article 56 has been held to be 'clearly separate and distinct' from jurisdiction exercised under Article 1. 102 In recent years, the Strasbourg Court's consistent position has been that the Convention cannot apply in the absence of a positive declaration extending it to such a Territory. This differentiated approach has led to strange outcomes. For instance, in Al Skeini v UK, the UK's jurisdiction was held to be engaged, under Article 1, in connection with its military occupation of southern Iraq. In contrast, in Chagos Islanders v UK, 103 'Any State may at the time of its ratification or at any time thereafter declare by notification addressed to the Secretary General of the Council of Europe that the present Convention shall, subject to paragraph 4 of this Article, extend to all or any of the territories for whose international relations it is responsible.' 107
The key question, as far as the ECHR's application to the BIOT is concerned, is thisif the UK's continued administration of the Chagos Archipelago is unlawful as a matter of CIL, then how can the UK be treated as being responsible for the Territory's international relations, pursuant to Article 56? The Chagos Advisory Opinion provides the necessary authority in support of the argument that the UK is not responsible for the Territory's international relations because it does not exercise sovereign authority over the Chagos Archipelago as a matter of international law. be cases where the status of an Overseas Territory may be disputed as far as the applicability of Article 56 is concerned. For example, in Quark Fishing Company v UK, the Court stated that:
'Since there is no dispute as to the status of South Georgia and the South Sandwich Islands as a territory for whose international relations the United Kingdom is responsible within the meaning of Article 56, the Court finds that the Convention and Protocol cannot apply unless expressly extended by declaration […] .' 108
The argument that Article 56 is inapplicable to the BIOT, and that any exercise of jurisdiction over the Chagos Archipelago must be governed by Article 1, is an irresistible one. This conclusion is reinforced by the terms of Article 31(3()(c) of the VCLT, which provides that treaty provisions shall be interpreted in a manner that takes into account any relevant rules of international law applicable between the parties.
Consequently, the UK courts would be bound to rule on the implications of the Chagos Advisory Opinion for the current Hoareau/Bancoult appeal. 109 And, ultimately, the Strasbourg Court itself would be bound to give effect to the ICJ's rulings, if required. 110 authority to take the lead in resolving this case. From its actions to date, the Assembly is clearly intent on bringing about Mauritius' decolonization. In this respect, the interests of Mauritius and the Chagossians are closely aligned but they are not identical. Mauritius has focused largely on securing sovereignty over the Archipelago while the Chagossians have been more concerned with the right of abode and resettlement. Although the collective suffering of the Chagossians played a crucial role in the narratives offered by participants during the advisory proceedings, greater attention needs to be paid to the protection of their rights and interests as the pressure mounts on the UK to withdraw from the Archipelago.
Conclusion
In its
